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1. Henry Lee Dennis was convicted of armed robbery by ajury and was sentenced in the Circuit

Court of Carroll County to twenty-seven yearsinthe custody of the Missis3ppi Department of Corrections.

Dennis now gpped's and asserts that the circuit court erred by permitting testimony and evidence of an

unduly suggestive phatographic lineup identification of him by the robbery victim.

2. Wefind nomeritinthissuggestion of error. Therefore, weaffirm Denniss conviction and sentence.



FACTS
113. On February 11, 2002, at gpproximately 7:00 am., aman entered Mims One Stop Convenience
Store on Highway 82, west of Carrollton, Mississippi. Brandishing ashotgun, the man demanded money
fromstore clerk Jacqueline Benford. After retrieving over $2,000 from the clerk, the man exited the store
and made his escape in ablue and white Ford LTD.
4.  Approximatey two months|ater, Benford was shown aphoto lineup of sx individuas. Thelineup
included five photos of men dressed injail garb and adriver’ slicense photo of Dennis. Benford identified
Dennis as the culprit of the robbery.
5. On May 28, 2002, Dennis wasindicted for armed robbery of Mims One Stop. He subsequently
filed a motion to suppress identification testimony whereby he asserted that the photographic lineup from
which Benford identified him was impermissibly suggestive. The circuit court overruled his motion.
T6. On November 21, 2002, Dennis was convicted by ajury in the First Judicid Didtrict of Carrall
County of the armed robbery of Mims One-Stop. Following his conviction, hefiled amotion for aJNOV,
or in the dternative, for anew trial. Thismotion wassummarily denied by the circuit court, resulting inthis
3ppedl.
ANALY SISAND DISCUSSION OF THE ISSUE

The standard of review for suppression hearing findingsin amatter of pretria identification

casesiswhether or not substantia credible evidence supportsthetria court'sfindingsthat,

conddering the totdity of the circumstances, in-court identification testimony was not

impermissbly tainted . . . . The gppellate review should disturb the findings of the lower

court "only where there is an absence of subgtantia credible evidence supporting it.”

Ellisv. State, 667 So. 2d 599, 605 (Miss. 1995).



q7. Dennis argues that the evidence of Benford's identification of him in a photographic lineup should
have been excluded because of the suggestive nature of the lineup. Dennis argues that the differences
between his photo and the others are blatantly obvious, and consequently, those differencesimpermissibly
tanted the identification process. The State counters that the photographic lineup was not suggestive
because nothing in the lineup singled out Dennis's photograph.
18. A photographic lineup isimpermissbly suggestive when the accused is" conspicuoudy singled out
in some manner from others. .. ." York v. Sate, 413 So. 2d 1372, 1383 (Miss. 1982). In Thompson
v. State, 483 So. 2d 690, 692 (Miss. 1986), our supreme court stated:

Animpermissbly suggestive pretrid identification doesnot preclude in-court identification

by an eye witness who viewed the suspect at the procedure, unless: (1) from the totality

of the circumstances surrounding it, (2) the identification was so impermissbly suggestive

asto giveriseto avery substantid likelihood of irreparable misdentification.
InNeil v. Biggers, 409 U.S. 188, 199-200 (1972), the U.S. Supreme Court set out five factorsto be
conddered in determining whether alineup isimpermissbly suggedive:

1. The opportunity of the witnessto view the crimind at the time of the crime.

2. The witnesss degree of attention.

3. The accuracy of the withesss prior description of the crimind.

4. The leved of certainty demonstrated by the witness at the confrontation.

5. The length of time between the crime and the confrontation.
Id. at 199-200. In practice, Mississippi has tended to place a heavy burden on defendants who are
contesting the propriety of apretria identification procedure. Brownv. State, 829 So. 2d 93, 102 (118)
(Miss. 2002).
T9. Dennis points out thet his picture stands out like a* sore thumb” fromthe rest of the pictures used

in the photographic identification process. He takes issue with the photographic lineup because his

photograph was a driver’ s license picture, whichinduded someinformation pertaining to hislicense, while



the other photographs were pictures of inmates and possessed captionsreading “ Carroll Co. Det. Center”
(Carroll County Detention Center). He further points out that his facia imageislarger on his photograph
than are the facid images on the other pictures. Citing Anderson v. State, 724 So. 2d 475 (Miss. Ct.
App. 1998), Dennis concludes that the photographic lineup was impermissibly suggestive.
110.  InAnderson, the defendant argued that evidence concerning hisidentification by therobbery victim
inaphotographic lineup should have been excluded because of itsimproper suggestiveness. Id. at 477-78
(7). The defendant specifically pointed out that the remaining five photographsin the lineup appeared to
be developed and printed commercialy whereas his photo was a salf-devel oped Polaroid picture with a
white border. 1d. at 478 (118). In rejecting Anderson's argument, we stated:

This Court has reviewed the photographs used in the lineup. The physical characteristics

of the personsthemsdlvesare sufficiently smilar to avoid suggestiveness. Thebackgrounds

of the various photographsindicate quite clearly that they dl involve personsin the custody

of law enforcement. The only noticegble differenceisthe different photographic technique

used to capture Anderson's likeness. We conclude that the existence of a white border

on Anderson's photograph does not, of itsalf, make that photograph so distinctive as to

improperly sngleit out. The other photographs have minor digtinctions in shape and Sze

and show different backgrounds. In some of them, the individuas are holding up

identification placards and in some they are not. All of these consderations tend to

indicatethat al of the photographsweretaken at different timesand possibly with different

cameras. Thus, theminor differencesin the gppearance of Anderson's photograph are not

so digtinctive as to improperly snglehim out. Thereis, in our opinion, no possihility of "a

very substantid likelihood of irreparable misdentification.” (citation omitted).
Id.
11. Dennisarguesthat " Anderson is hepful . . . because it points out the difference between 'minor
digtinctions and photos that are suggestive.” He concludesthat, in Anderson, "al of the photos had some
differences’ while here dl the photos were dike except his.
f12.  Uponreview of the photographs used in this case, we do not find that the minor differencesin the

appearance of Dennis's photograph are so didtinctive as to improperly sngle him out. While the other



photographs are marked with “Carroll Co. Det. Center” and Dennis's photograph seems to be dightly
larger thanthe others, dl pictures of the lineup have the same format, that is, the picture and biographica
information of each person. Moreover, the men in the photographs seem to be of smilar complexion. We
consequently do not find that the photographic identification lineupin thiscaseisimpermissibly suggestive.
113. Evenif wewereto find that the photographic lineup wasimpermissbly suggestive, thiswould not
be a basis for reversang Denniss conviction because he confessed to the crime. Therefore, thisissue is
absolutely devoid of any merit.

114. THE JUDGMENT OF THE CARROLL COUNTY CIRCUIT COURT OF
CONVICTION OF ARMED ROBBERY AND SENTENCE OF TWENTY-SEVEN YEARSIN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, WITH
SENTENCE TO RUN CONSECUTIVELY TO ANY SENTENCE PREVIOUSLY IMPOSED,
ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO CARROLL COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ., MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.



